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government 1o another branch is substantial or its retention essential to the
separation of powers doctrine, there is no violation of the guaranty clause. Review
by the commission of the Legislarure’'s Conflict of Interest Code, subject as of
course to judicial review, does nor abolish the representative nature of California
government. Nor is the whole power of one department thereby exercised by
the same hands which possess the whole power of another in such a fashion
that the fundamenta] principles of a free constitution are subverted. (Cf. Lafime
v. Californsa State Board of Oprometry (1942) 19 Cal. 2d 831; Parker v. Riley
(1941) 18 Cal 24 83.)

Review by the commission of the Legislature’s Conflict of Interest Code
would not violate any provision of the federal Constitution. The commission's
deciston and refusal to undertake such review is based solely on state constitutional
premises. It is concluded rherefore thar section 3.5 applies to the decision of the
commission to refrain fram such acrion.

The second inquiry pertains to any decision of the commission not to review
amendments 1o the Legislarure's Conflict of Interest Code enacted after the
adoption of section 3.5, on constitutional grounds. Review of such amendments
is provided for under section 87306. For the reasons setr forth in connection with
the firse inquiry, it is concluded thar section 3.5 applies ro any such decision or
refusal ro act

Opinion No. 79-721—December 21, 1979

SUBJECT: REVENUE AND TAXATION CODE SECTIONS 3691 AND
4675—Sale of tax deeded property pursuant to the provisions of Revenue
and Taxarion Code section 3691 will discharge a properly perfected federal
tax lien if proper notice is given and proper authority obtained. The United
Stares may assert a lien against the "excess proceeds” subject 1o claim pursuant
to Revenue and Taxation Code section 4675 by the delinquent raxpayer whose
property was sold pursuant to Revenue and Taxation Code section 3691.

Requested by: CONTROLLER

Opinion by: GEORGE DEUKMEJIAN, Atorney General
Paul H. Dobson, Depury

The Honorable Kenneth Cory, Controller, has requested an opinion on
questions which we have rephrased as follows:

1. Does the sale of tax deeded property pursuant to the provisions of Revenue
and Taxation Code section 3691 et seq. discharge a properly perfected federal rax

lien?

2. Mzay the Unired States asserr a lien against “excess proceeds” subject ro
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claim pursuant o Revenue and Taxation Code section 4675 by the delinquent
taxpayer whose property was sold by the state pursuant to Revenue and Taxation
Code section 36917

CONCLUSIONS

1. A sale of tax deeded property pursuant to the provisions of Revenue and
Taxation Code section 3691 will discharge a properly perfected federal tax lien
if notice pursuant to title 26, United States Code section 7425, subsecrion ()
has been given to the United States or the United States consents to the sale;
otherwise, the sale will not discharge the lien.

2. The United States may assert a lien against the "excess proceeds” subject
to claim pursuant to Revenue and Taxation Code section 4675 by the delinquent
taxpayer whose property was sold pursuant to Revenue and Taxation Code section
3691.

ANALYSIS

"The Federal Tax Lien Act of 1966 (PubL. 89-719) was enacred by Congress
to provide for a uniform weatment throughout the nation regarding the cffect
and priority of federal tax liens. (See 1966 US. Code Cong. & Admin. News,
vol. 111, p. 3722.) ‘The basic provision which creates the federal lien is ritle 26,
United Srates Code section 6321, which provides:

“If any person liable to pay any tax neglecrs or refuses to pay the
same after demand, the amount (including any interest, additional amount,
addition to tax, or assessable penalty, rogether with any costs thar may
accrue in addition thereto) shall be a lien in favor of the United States
upon all property and rights ro property, whether real or personal, belong-
ing to such person.”

Title 26, United States Code section 7425 (also enacred as part of the Acr)
provides in pertinent part:

"(a) Judicial proceedings.—. .

“(b) Other sales—Notwithstanding subsection (a) a sale of
property on which the United Siates bas or claims a lien, or a title derived
from enforcement of a lien, under the provisions of this ritle, made pur-
suant to an instrument creating a lien on such property, pursuant to a
confession of judgment on the obligation secured by such an instrument,
ot pursuant to a nonjudicial sale under a siatusory lien on such property—

“(1) shall, except as otherwise provided, be made subject
to and withour disrurbing such lien or ritle, if notice of such
lien was filed or such title recorded in the place provided by law

for such filing or recording more than 30 days before such sale
and the Unired States is nor given notice of such sale in the

manner prescribed in subsection (c)(1): ot
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“(2) shall have the same effect with respect to the dis-
charge or divestment of such lien or such tide of the United
States, as may be provided with respecr to such matters by the
Jocal law of the place where such property is sinuaced, if—

“"(A) notice of such lien or such ritle was not filed or
recorded in the place provided by law for such filing more than
30 days before such sale,

"(B) the law makes no provision for such filing, or

"(C) notice of such sale is given in the manner prescribed
in subsecrion (c) (1).

"(c) Special mles—

"{1) Notice of sale—Notice of 2 sale to which sub-
section (b) applies shall be given (in accordance with regula-
tions prescribed by the Secretary or his delegate) in writing,
by registered or certified mail or by personal service, not less than
25 days prior to such sale, to the Secretary or his delegare.

"(2) Consent to sale—Norwithsranding the notice
requitement of subsection (b) (2)(C), a sale described in sub-
section (b) of property shall discharge or divest such properry
of the lien or ritle of the United States if the United Stares con-
sents to the sale of such property free of such lien or ride.

“(3) Sale of perishable goods—Notwithstanding the
notice requirement of subsection (b) (2)(C), a sale described
in subsecrion (b) of property liable to perish or become greatly
reduced in price or value by keeping, or which cannor be kept
without great expense, shall discharge or divest such property
of the lien or ritle of the United Scates if notice of such sale is
given (in accordance wirh regulations prescribed by the Secre-
tary or his delegate) in writing, by registered or certified mail
or by personal service, 1o the Secretary or his delegate before
such sale. The proceeds (exclusive of costs) of such sale shall
be held as a fund subject to the liens and claims of the Unired
States, in the same manner and with the same priority as such
liens and claims had with respect to the property sold, for nor
less than 30 days afrer the date of such sale.

"(d) Redemption by United States—

“(1) Right o redeem.—In the case of a sale of real
property ta which subsection (b) applies to satisfy a lien prior
ta that of the Unired States, the Secretary or his delegate may
redeem such property within the period of 120 days from the
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date of such sale or the period allowable for redemption under
local law, whichever is longer.

"(2) Amount to be paid—In any case in which the
United States redeems real property pursuant to paragraph (1),
the amount to be paid for such properry shall be the amount
prescribed by subsection (d) of section 2410 of ticle 28 of the
United States Code.

"

(Emphasis added.)

The first question raises the issue of the applicability of the notice require-
ments of ritle 26, United Scares Code section 7425 1o a sale of real property on
account of unpaid taxes pursuant o Revenue end Taxation Code section 3691
et segq.l

Whether a taxpayer has property or right to property to which a federal
rax lien can artach is a matrer of state law, but once the tax lien has attached to
the taxpayer's state created interests, we enter the province of federal law, which
the United States Supreme Court has consistently held determines the priority
of competing liens asserred against the raxpayer's property or rights to property.
(Aquilino v. Unized States (1960) 363 US. 509, 513-514; accord Business Title
Corp. v. Division of Labor Law Enforcement (1976) 17 Cal 3d 878 ("Busimess
Title I"); Business Title Corp. v. United Stases (1978) 21 Cal 3d 710 ("Businers
Tirle II").)

The initial question is whether a sale under secrion 3691 is a "non-judicial
| sale under a statutory lien” within the meaning of the federal srarute. (See
Runkel v. United States (9th Cir. 1975) 527 F.2d 914.) To answer this question
some discussion of state tax sales procedure is necessary. In California every rax
on real property is a lien against the property assessed. (§ 2187.) When a
property owner is in defaule in the payment of his taxes, delinquent. penalties are
imposed. (§§ 2617, 2618, 2621.) If the delinquency persists, after sraturory
notice (§§ 3351-3353), the property is "sold” to the state by operarion of law.
(5§ 126, 3436.) At the end of a five-year period, if the owner has not redeemed
the property (see §§ 4101, 4102) and after starutory notice (§§ 3361-3366),
the property is deeded to the state. (§§ 127, 3511; sce also Weston Inv. Co. v.
Stare of California (1948) 31 Cal. 2d 390, 393.) The deed w the state conveys
to the state absolute title to the property free of all encumbrances excepr those
specified in section 3520.* Nor included among those excepted encumbrances is 2
federal tax lien.

t Hereafter all unidentified section references will be to the Revenue and Taxation Code.

% Section 3520 provides:
®As used in this section *lien’ includes any liea for:
“(n) loterest and penalties or borh on taxes or special ssscssments or both.
( “(b) Amounts payable to cities for their account on redemption of property
from sale for texes, special assessments, of other amounts,
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Aker the property is tax deeded and further starutory notice js given (§§ 3698,
3701, 3702-3704), it may be disposed of by sale ar public auction pussuant to
section 3691 oz seq.* The aucrion saje extinguishes the privilege of redemprian
and conveys the property free of encumbrances eéxcept those mentioned in section
37124 Section 3712, subsection (b) excepts a tax lien of a “taxing agency”
which does nor consenr ¢o the sale, but a federal rax lieq is not a lien within the

“The deed conveys to the Stage the absoluts ritie to the Droperty, free of all
cocumbraaces, excepr:

“{1) Liens for maxes levied for municipal, irrigation, reclamarion, prowction,
flood control, public utility ar ocher districr purposes, oot included among those
taxes and assessments for delinquency in the Payment of which the properey is
conveyed o the Stare,

“(2} Liens for special assessments collected on gy colls,

“(3) Lieas or assessmens for other amounts which by law are collected on
tax rolls by or for account of cities,

“(4) Easements constityring servirudes upon or burdens t the property;
water rights, the record dtle 1o which is held separately from the title o the prop-
erey; and restrictions of record,

“Where the rax collecror Executes 3 single deed CODVEYing properry to rhe
State for the delinquent caxes and assessments of the county snd of revenue dis
wicts, the rx and assessment liens of such revenue districes are extinguished by the
cooveyance (o the Srare and are not included in the CXCEPLions enumerared ig sub-
paragraphs (1), (2) and (3) of rhis section. Esch such revenoue districr, however,
shall retain an equitable lien in the propecty and there shall be paid by the county
o each such disirict its pro ramm share of the proceeds of any resale by the Swme,
of tedemption from the State, and such lien and righr shall be terminated in the
manner and at the rime chat the eounty's rights in the PIOperty are terminared,

“When the land is owned by rthe United States o this State, the deed is prima
facie evidence of the right of possession accrued as of the dare of the deed wirthour
prejudice to the mxes of sssessments which are a lisn upon the property.”

* Cerain public agencies may also acquire the property by other means. (See §§ 3547,
3552, 3791, 3?3?.5.} §§

¥ Section 3712 provides:

“The deed conveys ritle 1o the purchaser free of ail encumbrances of aoy kind
existing before the sale, EXCEDL;

“{2} Any lien for installments of special assessments, which insellments will
become payable upon the secured roll after the time of the sale. .

“(b) The lien for taxes of assessments of other righes of aoy axing agency
which does not consent to the sale under this chaprer.

“({¢) Liens for special essessments levied upon the properry conveyed which
were, at the time of the sale under this chaprer, nag included in the amount Decessary
to cedeem the property from the sale 1o the stare, sod, where g raxing agency which
collects irs own raxes has consented to the sale under this chaprer, not included in !
the amount required 1o redeem from sale 1o such taxing g \

"“{d) Easemicns constituting servimudes upon or burdens 10 the Property:
water rights, the record ride 1o which is held separately from the ngle o ¢
Properry; and reserictions of recoed

“(e} Unaccepred, recorded, irrevocable offers of dedication of the properry
to the public or a public entity for a public purpose, and recorded optioas of any
Xing agency to purchase the PEOPErty of any interest cherein for a public purpose.

“(8) Unpaid assessmenns under the Improvement Bond Acr of 1915
{ Dvivision 10 [commencing with Section B300) of the Streern and Highways Code )
which wre nod savisficd a5 & fesulr of the sale proceeds being applied pursuant
Chaprer 1.3 {commencing with Secrian 4671) of Part 8 of this vision, "™
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meaning of thar section because the Unired States is mot a “taxing agency”
as that rerm is defined by section 121° who mey object to che sale. (See § 3695.)

We conclude thar the procedure just outlined results in a “non-judicial sale
under a starutory lien on such property . . " within the meaning of ticle 26, Unired
States Code section 7425, subsection (b). As sated in Garcia v. Cowney of
Samia Clara (1978) 87 Cal. App. 3d 319, 324:

“A tax on real property becomes a lien against that property (Rev. &
Tax. Code, § 2187). If the mx is not paid the normal method of enferce-
ment is sale of the properry (Rev. & Tax, Code, § 3436 e/ seq.; 5 Witkin,
Summary of Cal. Law (Bth ed. 1974) p. 4142)."

The more difficult question which must be answered is when the "non-
judicial sale” occurs for purposes of the federal statute, The state procedure
tesulting in the sale pursuanct to section 3691 has three different events which
conld arguably be considered such a sale. The property is first "tax-sold” to the
state (§ 3436), then "x-deeded” 1o the state (§ 3511) and chercafrer sold at
auction by the state (§ 3691).

The federal stature and related regulations do not correspond to the state
procedure. (See tit. 26, CFR, § 301.7425-2, cxamples 5 and 6.) There is liule
case authority as to what constirutes a sale under title 26, United Stares Code
section 7425, subsecdion (b). (See Rumkel v, Unired Stases, supra, 527 F.2d 914.)

Title 26, United Srates Code section 7425, subsection (d), establishes the
right of the United States to redeem the property sold at a nonjudicial sale within
a specified period of days atter the sale. To redeem the property, the United States
must pay the purchaser (1) the amount paid for the property ar the sale,
(2) interest from the date of the sale, and (3) an amount equal to the excess of
the expenses incurred in connection with the property over the sum of (a) the
income received from the property and (b) a reasonable rental walue of such
property. (28 USC. § 2410, subsection (d).) It is clear that Congress in
establishing this federal redemprion scheme envisioned a nonjudicial sale wherein
the property is sold to a purchaser who pays a certain amounrt as a purchase price.
In the case of the procedure set forth in the Revenue and Taxation Code, this
event occurs at the sale pursuane to section 3691 & seq. (Lstsle v. Unitad State:
(CD CA, 1977) 77-2 USTC, § 9670, p. 88,248.)

We conclude that a sale of rax deeded property pursuant o secrion 3691
el seq. is a nonjudicial sale within the meaning of ticle 26, United States Code
section 7423, subsection (b). Whether such a sale discharges a federal rax lien
involves a determination of whether the conditions for discharge sec forth in
suhsection (b) and (c) have been met

& Section 121 provides:

“'Taxing agency” includet the State, county, and city. “Taxing sgency’ alio
inclodes every district chae assesses property for caxation purposes and levies raxes
or ssscisments oo the properry 5o assessed.
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In examining these conditions we note that the question presented refers
to a “properly perfected federal rax lien.” A lien for nonpayment of federal taxes
cannot artach 1o property the taxpaper no longer owns. A property owner's title
is transferred to the state when the resl property is “tax deeded” pursuant 1o
section 3511. Thus, a federal tax lien cannor atrach to real property after it has
been tax deeded to the state. (Compare Busimess Title 1, supra, with Business
Tisle 11, supra)

By the term "properly perfecred federal tax lien” we assume the requestor
means one which has properly artached to the real property before the property
was tax deeded to the state and . . . notice of such lien was filed . . _ in the place
provided by law for such filing . . . more than 30 days before [the sale pursuant
10 § 3691 ef seq.].” (Tit 26, US.C. § 7425, subsection (b)(1).)

In such a case, if the 25-day notice pursuant to title 26, Unired States Code
section 7425, subsection (c)(1) is mor given ta the federal government, then
‘the sale will not discharge the lien unless “. . . the United States consents to the
sale of such property free of such lien, . . " (Tit 26, US.C. § 7425, subsection
(c)(2).) 1 proper notice is given 1o the federal government, the sale at auction
dischasges the federal lien by virrue of local law, ie, Revenue and Taxation Code
section 3712, (Tic. 26 US.C. § 7429, subsection (b)(2).)

We conclude thar a sale of tax deeded property pursuant to the provisions
of Revenue and Taxartion Code section 3691 will discharge a properly perfected
federal tax lien if notice pursuant to title 26, United Srates Code section 7425,
subsection (¢) has been given to the United States or the United Stares consents
to the sale; otherwise, the sale will not discharge the lien.

The second question presented for analysis is whether the United States may
assert a lien against the portion of the “excess proceeds” subject to claim by the
delinquent taxpayer putsuant to section 4675, which provides:

"Any party of integest in the properry at the time of sale by the state
may file with the county a claim for the excess proceeds ar any time prior
to the expirarion of one year following the recordation of the ax collector's
deed to the purchaser.

"After the property has been sold by the srate, a party of interest in
the properry at the time of rthe sale may sssign his or her right ro claim
the excess proceeds only by a dared, written insmument thar explicitly

¢ We necd not consider whether a federal tax lien can attech to the privilege of redemp.
ton. That privilege is only an eqguitable righr of the former owner which is extinguished by
the sale at suction. Assuming a1 lien conld atach o the privilege, it would be extingnished
with the privilege. (See Runkel v. Unieed States, supra, 527 F.2d 914.)

" We are nor asked 1o consider the siruarion of a federal mx lien thar is not “properly
perfected.” It would appear in such case the stle ar suction would discharge the lien. (See
tie. 26, US.C. § 7425, subsection (b) (2) (A).)

® Secvion 48675 has been amended by Starures of 1979, chapier 613, settivn 3. We
quote the new version of section 4675, slthough our discussion would be equally applicable
to the former version.



Sent by: ATTORNEY GENERALS OFF 9163222368 ; D9/25/01 3:01PM; Japfax #102;Page 14/21

DeCEMBER 1975] ATTORNEY GENERAL'S OPINIONS 821

states thar the right to claim the excess proceeds is being assigned, and only
after each parry to the proposed assignment has disclosed to each other
party to rhe proposed assignment all facts of which he or she is aware
selating 1o the value of the righe that is being assigned. Any attempred
assignment thar does not comply with these requirements shall have no
effect. This paragraph shall apply only with respect to assignments on or
after the effective date of this paragraph. In addition, any person or entity
who in any way acts on behalf of, or in place of, any party of interest in
respect to Aling a claim for any excess proceeds shall submir proof with
the claim thar the amount of excess proceeds has been disclosed to such
party of interest and thar such party of interest has been advised of his
or her right to file a claim for such excess proceeds on his or her own
behalf.

"The clims shall contain any information and proof deemed
necessary by the board of supervisors to establish the claimant’s rights 1o

all or any portion of the excess proceeds.

"No sooner than one year following the execution of the rax
collecror’s deed to the purchaser, and if che excess proceeds have been
claimed by any parry of interest as provided herein, such excess proceeds
shall be distributed only to those parties of interest who have claimed
such excess proceeds on order of the board of supervisors to the paries
of interest who have claimed such excess proceeds in the order of priority
set forth in subdivisions (a) and (b). For the purposes of this article,
parties of interest and their order of priority are:

“(a) PFirst, lienholders of record prior 1o the property becoming
rax deeded to the state or 10 any other taxing agency, in the order of
their prioriry, as to liens that were extinguished by the issuance of the
deed to the state; and

"(b) Then, amy person who wonld be established with title 10 all

or any poriion of the propersy sold by the state by redemprion of such
propersy immediately prior 1o the sale by the state.

“In the event more than one party of interest, as defined in sub-
divisions (a) and (b) of this section, files claims for excess proceeds as
provided herein, the board of supervisors shall give all claimants oppor-
runiry for a hearing to establish the priority and extent of their claim
following a period of at least 90 days after written norice has been given
to each claimant. Any action or proceeding ro review the decision of the
board of supervisors shall be commenced within 90 days after che date of
such decision of the board of supervisors.” (Emphasis added.)

The person referred to in subparagraph (b) of section 4675 would include
the former owner of the property who lost his redemprion privilege because of
the tax sale. (See § 3691; Setslors Corp. v. City of San Diego (1967) 254 Cal
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App. 2d 631, 636.) We are advised by the Controller thar the Internal Revenue
Service on occasion bas asserred a lien on the former owner's "right to claim
excess proceeds” pursuant to citle 26, United Srates Code section 6321. As we
have seen, title 26, United States Code section 6321 creates a lien for unpaid
raxes “in favor of the United States upon all properry and rights ro property,
wherher real or personal, belonging to such person.” (Emphasis added.)

Prior 1o the enacement of secrion 4675 (Stars. 1976, ch. 113, § 6), a former
owner of property sold at a tax sale had no right to claim excess proceeds from
the sale. (Chesney v. Gresham (1976) 64 Cal. App. 3d 120, 131.) Secrion 4675
gives the former owner that right and even specifies how it may be assigned.
Clearly, this right is a right to personal property within the meaning of title 26,
United States Code section 6321 subject to a federal tax lien. (See United Stares v.
Dsrbam Lumber Co. (1960) 363 US. 522, 525-526.)

It is our conclusion, therefore, that the Unired States may assert a lien against
the “excess proceeds” subject to claim under Revenue and Taxation Code secrion
46735 by the former property owner whose properry was sold pursuant 1o section
3691.*

Opinion No. 79-1115—December 21, 1979

SUBJECT: PERIOD OF NO ELECTION—Under Government Code section
71180, the 10-month period in which no successor to an appointee to fill a
municipal court vacancy may be elected begins to run from the inception of
the vacancy.

Requested by: ASSEMBLYWOMAN, SEVENTY-FOURTH DISTRICT

Opinion by: GEORGE DEUKME]IAN, Auamney General
Cectlia H. Johnson, Depury

The Honorable Marian Bergeson, Assemblywoman, Seventy-Fourth District,
has requested an opinion of the following question:

Under Government Code section 71180, does the ten-moath period in which
no successor to an appointee to fill 2 municipal court vacancy may be elected, begin
to run from the inceprion of the vacancy or from the date of appointment o fill
the vacancy?

o We have not been asked and we do not consider the suthority, if any, of the United
Srates ro submit 2 claim as & former lienholder pursusnt 10 seaioa 467% MNeither do we
consider the hypothetical sitwation of the United Stares asserting 2 lien on the former owner's
claim under secrion 4673 while also exercising its redemption nights on the property pursuant
to title 26, United Srares Code secrion 7425, subsection (d).



